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STATEMENT OF QUESTION PRESENTED 


The question presented is whether the Court, on a motion to suppress 
evidence on the grounds of an illegal search and seizure, should have 
granted the motion where the police officers, without either an arrest 
warrant or a search warrant, and without the express unequivocal per= 
mission of the tenant, entered an apartment at 5:30 o'clock in the 


morning, searched the premises and seized certain evidence and then 


arrested two men on the premises who were there with the knowledge and 
| 


consent of the tenant, and who were not previously known to the police 
officers prior to their entry into the apartment, where it was shown 
that the presence of the perpetrators of the robbery in the particular 
building in which the apartment was located was only a matter of 


conjecture and hence raised a serious question as to "probable cause", 


JUNIOR T. CHAPPELL, 
Appellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee 
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Jurisdictional Statement 


The United States District Court for the District of Columbia had 
jurisdiction of this matter because it involved a crime, to wit, robbery, 
committed in the District of Columbia. 

This Court has jurisdiction to review the decision below by virtue 
of U.S.C.A. Title 28, Sections 1291, 1294. 


STATEMENT OF CASE 

N.B. References to testimony adduced on the Motion to Suppress are 
identified with "Mot." and a page number, e.g. (Mot. 45) would refer to 
page 45 of the transcript on the Motion to Suppress. References to trial 
testimony are identified as "Tr." and a page number, e.g., (Tr. 5) would 
refer to page 5 of the transcript of testimony at the trial. 

On Sunday, July 28, 1963 (Tr. 13), at about 4:50 A.M., Robert L. 
Gochenour, a driver of a Yellow Cab in Alexandria, Virginia (Tr. 14), 
picked up two passengers in Alexandria and was directed by them to go to 
Fourteenth and Belmont Streets Northwest in Washington (Tr. 16). After 
Gochenour missed Belmont Street, he was directed to drive into an alley 
in the rear of 1800 Belmont Street (Tr. 17). When he stopped to discharge 
the passengers, the passenger in the rear grabbed him, placed something 
against his neck and threatened him (Tr. 19). The other passenger, who 
sat in the right front seat of the cab, removed articles from the driver's 
pockets and from a cigar box on the seat, and tock a watch from the 
driver's wrist (Tr. 19). The driver testified that the two men then ran 


down the alley toward Chapin Street (Tr. 19). There was a two-way radio 


in Gochenour's cab (Tr. 14). After the robbery, Gochenour drove to the 
corner of Chapin Street and Fourteenth Street (Tr. 28) where he ised his 
radio to notify Yellow Cab Company dispatchers in Washington and Alexandria 
that he had been robbed (Tr. 27). ‘This was at approximately 5: 10 A.M. 

(Tr. 31). The first police officer arrived about five minutes later 

(Tr. 28). Gochenour told the officers about the robbery, "and gave the 
description as best I could and everything of the two men" (Tr. 29). 
Gochenour testified that it was still dark when the two men had entered 
his cab (Tr. 32) and that he had not paid any particular attention to the 
men when they got in (Tr. 32). i 

Private Daniel Rhoades, one of the police officers, testified that 
after receiving information about the robbery from fellow police officers 
(Mot. 50), he began to cruise the area in a scout car and while so doing 
saw two newsboys identified as Marvin Harris and Stanley Lee (tot. 50). 
The boys were sitting in front of an apartment at 1412 Chapin Street 
(Mot. 50), waiting for delivery of newspapers (Mot. 51). 

Private Rhoades asked the boys if they had seen anybody running out 
of the alley (Mot.51). He testified that Marvin Harris told him that 
"two Negro males had run out of the alley, cross Chapin Street, enter into 
the alley on the other side of Chapin Street, running north at this time, 
and run down the steps in the rear of 1411 Chapin Street." (Mot, 52, 53). 

Rhoades and other police officers then went to the rear of, 1411 


Chapin Street (Mot. 53). The backyard is a walkdown, 12 or 13 steps 


below the level of the alley and is surrounded by about a seven-foot 


fence (Mot. 53). 


The police searched the “area right in there", but "didn't find 
anybody.” (Mot. 53), They Searched the yard "two or three times" (Mot. 95), 
but did not seatch the adjacent yard which serves "a set of row houses" 
on land adjoining 1411 Chapin (Mot. 98). 

After the first search of the yard in back of 1411 Chapin, the police 
officers went out and searched the area of the "business places on Four~ 
teenth Street.” (Mot. 107). Private Rhoades and other officers then 
decided on a search of the building (Mot. 54). Officer Morris was left 
at the rear of the building; Private Rhoades went around to the front. 
Rhoades testified that the blinds were drawn and he could not see any 
lights in the basement apartment (Mot. 115). He admitted, "From the front 
of the premises, I couldn't tell if anybody was up." (Mot. 116). He 
testified that he knocked on the door of the basement apartment (Mot. 54). 

Rhoades was in'uniform. He was accompanied by a plain clothes detec- 
tive from the robbery squad (Mot. 56). 

The occupant of the apartment, Miss Ruby Gainey, answered the knock 
(Mot. 56). Officer’ Rhoades testified that, "We told her we had reason 
to believe that two! subjects who had just committed a robbery had just 
entered this apartment." (Mot. 56). 


And, according to Rhoades, "She told us that she didn't believe there 


was anybody in there that had committed a robbery, but we could come in 
and lock.” 

However, when Miss Gainey testified, she denied flatly that she had 
invited the officers to come in (Mot. 12). She testified that when the 
police knocked on the door, "this man I'm talking about told me that —- 


no, he asked if two fellows had come in there a little while ago, or 
something. I said yes. While I said yes, this particular chirt was 
hanging on the bannister. He stepped in and asked me who was the fellow 
that was wearing the shirt." (Mot. 163). : 

Miss Gainey decided she could not stop the officers frem|coning in 
(Mot. 164). She testified that when the officers spotted the shirt, 
"they just came in as though they were in a fever or something, locking 
for something that was catching up with them faster than they ‘thought, 
or something. ‘They were just overpowering or something. I had no reason 
nist & get ont OF tha way when they were Coming in’ past mos theyeare 
pretty big fellows." (Mot. 165). ‘The officers entered the apartment 
(Mot. 88). Officer Rhoades saw the defendant Chappell lying on a bed in 
a bedroom in the apartment, clad only in underwear (Mot. 58). Rhoades then 
left the bedroom and walked down a hallway (Mot. 59). He tried to open 
the door to the next room on his left (Mot. 59). It was locked, He 
walked into the kitchen and opened the back door to permit Officer Morris 
and another policeman to enter. | 

After this entry, Rhoades testified that, "We searched the area of 
the kitchen. There was a furnace room there. And then we went back out 
in the hallway, and I tried to open the bathroom door agsin. | Tt was 
still locked. . ." (Mot. 60). | 

At the officer's request, Miss Gainey told the person in the bathroom 
to come out (Mot. 60). The door opened and Rhoades observed the defendant 
Butler standing im the doorway. He told him to come out into the hall, 


and Butler complied (Mot. 60). 


Rhoades then went into the bathroom and saw torn driver's permits of 
the complainant and other items swirling in the commode (Mot. 61). 

At this time, Gochenour, the complaining witness, entered the apart- 
ment (Mot. 63), and, according to Officer Rhoades, identified defendant 
Butler as one of the men who robbed him (Mot. 64). Butler was placed 
under arrest (Mot. '64). After the arrest of Butler, the police found 
some money under a hamper in the bathroom (Mot. 65). Then, according to 
Rhoades, he “started searching the hallway, and I looked under a sofa 
which was across the hall from the bathroom — under a cushion of the 
sofa -- and at this time I found the car keys." (Mot. 67). 

Officer Rhoades returned to the bedroom where Chappell had remained 
(Mot. 69) and turned a light on in the room (Mot. 70). ‘The complainant 
was brought in and asked "if this looked like one of the subjects that 
had held him up. At this time, he stated that he believed that it was." 
(Mot. 72). But, "more to the point, he didn't make a positive identifi- 
cation." (Mot. 124). However, Chappell was placed under arrest (Mot. 75). 


Statutes, Treaties, Regulations, 
or Rules Involved. 


Constitution of the United States, Amendment Four 

"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath ‘or affirmation, and particularly describing the place 


to be searched, and the persons or things to be seized." 
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Statement of Points | 
With respect to Point 1, appellant desires the court to read the 
ven EES pages of the reporter's transcript on the Motion to Suppress: 
Tr. oe 40 - 41, 87 - 89, 107 - BR2, 137 - 140, 155 - 159, 
1. The trial court erred in not granting a timely motion to suppress 


certain evidence on the ground of an unlawful search and seizure where 
the police, without either a search warrant or an arrest warrant, conducted 
a general search of a three-block area and then entered one particular 


building without a showing of probable cause. | 
| 


| 
With respect to Point 2, appellant desires the court to read the 
following pages of the reporter's transcript on the Motion to Suppress: 


Tr. 24 - 30, 52 - 55, 63 - 67, 69 - 73, 124. 3 
2. The trial court erred in failing to gront a tinely motion to 
suppress certain evidence and dismiss the case where the potibe failed to 
obtain either a search warrant or an arrest warrant without 2 showing of 


circumstances that would excuse such failure. 


With respect to Point 3, appellant desires the court to Ls the 
following pages of the reporter's transcript on the Motion to Suppress: 
Tr. 11 - 21, 37 - 39, 54 - 59, 77 - 78, 114 - 116, 161 - 165. 

3. The trial court erred in failing to grant a timely nption to 
suppress certain evidence and dismiss the case where the police entered an 
apartment without a search warrant or arrest warrant and without a clear, . 
unequivocal showing that the tenant had consented knowingly to the 
entry and the search. | 


SUMMARY OF ARGUMENT 


I. 

Historically, general searches have been condemed as an infringement 
upon the right of privacy which is a cornerstone of our society. Because 
of the abuse of general searches prior to this nation's independence, the 
Founding Fathers issued a broad prohibition against unreasonable search 
and seizure in Amendment IV of the Constitution and in that amendment 
spelled out the conditions for issuance of a warrant. 

A search conducted in violation of the Fourth Amendment requirements 
js an unlawful search and evidence obtained in such search is not available 
to the prosecution. 

Appellant submits that the search conducted by the police officers 
in the instant case, without warrant of any kind, was a general search 


within the reach of the Fourth Amendment and hence unlawful. 


II. 

The Courts have held that as a general rule any search and seizure 
conducted without a search warrant or an arrest warrant is "unreasonable" 
and hence banned by the Fourth Amendment. To escape the effect of this 
general rule, the burden is on the police to show such conditions as 
would, in the eyes of the Court, release them from their Constitutional 
duty. 

Appellant submits that the prosecution in the instant case failed to 
show any good cause why the police did not have to obtain a warrant for 
the search of the premises at 1411 Chapin Street in the early morning of 
Sunday, July 28, 1963. 


III. 

The Constitutional requirement for an arrest or search warrant is 
obviated by consent to a search, But, the Courts have held that such 
consent must be freely given, without duress or coercion, express or 
implied, and must represent something more than mere submission to force 


or authority. 


| 
Appellant submits that in the instant case there was not the clear 


showing of a true consent that is required. Therefore, the entry without 
warrant is unlawful and the evidence discovered by means of the unlawful 


search cannot be used against the defendants herein. 


ARGUMENT. 
I. 

Amendment Four of the Constitution of the United States bans outright 
all "unreasonable searches and seizures", and simultaneously spells out 
the requirements for a valid Warrant for a search. It says that, "No 
warrants shall issue, but upon vrobable cause. . .and particularly 
describing the place to be searched, and the persons or things to be 
seized." : 

By including the phrase, "particularly describing the place to be 
searched", those who drafted the Constitution and the Bill of Rights 
were clearly outlawing general searches. | 

In the present case, no warrant was obtained. It seems doubtful 
that one could have issued even if applied for because there is nothing 
in the evidence to indicate that the police could have shown probable 
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cause and "particularly described the place to be searched.” This was a 
general search no matter how much the prosecution may seek to avoid the 

term, and the testimony of Officer Daniel Rhoades, the principal police 

witness, makes this clear. 

The police searched the backyard of 1411 Chapin "two or three times", 
and after the first such search of the yard, went out and searched the 
area of the "business places on Fourteenth Street". (See Motion to 
Suppress Evidence, p. 95, 98, 107). 

This was nothing more or less than the start of a house-to-house 
search for information or evidence that would lead to the arrest of two 
men whose names at that time were not known to the police and for whom 
only the most general description had been given. 

This is pointed up clearly, again through the testimony of Officer 
Rhoades when counsel for defense asked the police officer: 

"In your om mind, had you determined to abandon the 

search if you didn't find them in the premises 1411, or 

were you going to continue the search?" 

Tke police officer replied, "I had planned to continue." (See 
Motion to Suppress, p. 144). 


This is not a situation where the police have pinpointed either 


the suspect or the house. This by its very terms must be deemed a 


general search. The Motion to Suppress the evidence and dismiss should 
properly have been granted on this ground alone. 
While the point alone could be dispositive of the appeal, some 


attention should be given to the question of "probable cause". 
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It is clear that the Government did not know who, if anyone was 
in the basement apartment of 1411 Chapin Street when they entered the 
premises, nor what evidence, if any, was there. : 

Mach more than this was garnered by the prosecution on the question 
of "probable cause" in the leading case of Johnson v. United States, 

333 U.S. 10 (1948), : 

In this case, an officer detected the smell of burning opium in a 
hotel corridor. He went out and made contact with four federal narcotic 
agents and returned with them to the hotel. They traced the odor toa 
particular room but did not know who was occupying the room “They 
knocked on the door and in response to a query, the one police officer 
identified himself. The defendant opened the door and "acquiescently 
admitted" the agents. She was alone. He placed her under arrest and 
searched her quarters, finding incriminating opium and smoking apparatus , 
the latter still warm, apparently from recent use. There had been no 
warrant and defendant challenged the search. : 

Mr. Justice Jackson, writing the opinion for the five-man majority, 
decided that even under these facts the government had fallen short of 
the probable cause needed to justify the search. | 

He said, at page 16, "Thus the Government is obliged to justify 
the arrest by the search and at the same time to justify the search by 
the arrest. This will not do. An officer gaining access to private 
living quarters under color of his office and of the law ehich he per- 
sonifies must then have some valid basis in law for the intrusions Any 


other rule would undermine 'the right of the people to be secure in 
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their persons, houses, papers and effects', and would obliterate one of 
the most fundamental distinctions between our form of government, where 


officers are under the law, and the police-state where they are the law." 


eke 
The Supreme Court of the United States nearly forty years ago stated 
the general rule that any search and seizure conducted without a search 
warrant or arrest warrant is "unreasonable". 
In Agnello v. United States, 269 U.S. 20, decided in 1925, Mr. 
Justice Butler, writing for the Court, said, at page 32: 
“The protection of the Fourth Amendment extends to all 
equally, - to those justly suspected or accused, as well as 
to the innocent. The search of a private dwelling without a 
wanpent is in itself unreasonable and abhorrent to our laws. 
has ‘never passed an act purporting to authorize the 
search of a house without a warrant. On the other hand, 
special limitations have been set about the obtaining of 
search warrants for that purpose.” 
In this case, there is no warrant. Clearly it falls within the 
proscription unless the failure to obtain the warrant can be excused. 


This Court had occasion to review the question in Morrison v. United 


States, 104 U.S. App.D.C. 352, 262 F. 2d 44g, decided in 1958. 


There the defendant was accused of having conmitted a perverted act 
on a boy. The offense had allegedly taken place at defendant's home. 
The boy directed police to defendant's home. Police knocked, received no 
answer, and entered through an unlocked door. They searched the house 
for the defendant but he was not there. At that point, three boys, one 
of whom was involved in the alleged incident, entered the home, showed 
the officers the room in which the affair had occurred and pointed out 
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a handkerchief which the boy said had been used by the defendant and 


which allegedly bore "some evidence of the offense". 

Police officers took the handkerchief. Defendant moved to suppress 
the evidence. The motion was denied by the trial court and he appealed. 

This Court held that the case could be disposed of on either one of 
two points and that either one would require reversal. 

In Morrison, this Court made it clear that purely evidentiary material 
seized in violation of the Fourth Amendment is inadmissible. 

But it also went far to treat the question of the legality of search 
after entry of police without a warrant. 

The Court said, at 104 U.S. App. D.C., 354, 355, 

"Was the officers’ entry legal? The factors for con- 

sideration are clear, This was a home, The officers had no 

warrant, either for arrest or for search. We may assum they 

had reasonable grounds for two beliefs, (1) that a felony had 

been conmitted and (2) that the suspected felon was in the 

house. But they had no personal knowledge that he was there; 

they had neither seen nor heard him. . ." 

In the present case, the same assumptions can be made without sub 
stantially aiding the position of the prosecution. Of course, in the 
present case, the search tock place in an apartment, rather than a house, 
and the defendant was not the tenant although on the premises with per- 
mission of the tenant. ! 

It should be noted that in Morrison, a brother of the alleged victim 
assured police that the defendant was in the house. ‘his is certainly a 
far stronger situation than the present one where two neweboys merely 
reported seeing two men enter an alley and yard but did not claim to see 
anyone in a building. | 


The Court's statement in Morrison, continuing at page 355, is clearly 
appropriate for the instant case. Nothing more than a change in name is 
required to make this statement in Morrison applicable to Chappell v. 


United States now before this Court: 


"The officers entered the house to make a search. It was, 
to be sure, a search for a person rather than the usual search 
for an article of property, but it was a search. The officers 
made this indubitably clear in their testimony; they went into 
the house to look for Morrison. It is true they intended to 
arrest him if they found him, and so the ultimate objective was 
an arrest, The Government urges that this latter fact requires 
that we apply the rules of law pertaining to arrest rather than 
the rules governing search, But the search was a factual 
prerequisite to an arrest; it was the first objective of the 
entry; the officers did in fact search the house, They entered 
to make a search as a necessary prerequisite to possible arrest." 


This Court, in the Morrison case, also quoted from the Agnello case, 

supra, the now famous statement: 
“Belief, however well founded, that an article sought is 

concealed in a dwelling house furnishes no justification for 

a search of that place without a warrant. And such searches 

are held unlawful notwithstanding facts unquestionably showing - 

probable cause." 

The rule again is that a search without warrant is unreasonable on its 
face. If the Government felt that the police had good cause not to comply 


with the rule it did not make such cause evident at the trial. 


Til. 

The third point raised by appellant is whether the alleged "consent" 
of the tenant to have the police enter and search the apartment operated, 
in this case, to relieve the police of the necessity of obtaining a warrant 
and thus make the entry lawful. 


The need for a warrant can be obviated by eonsent. But the consent 
must be clearly that. | 


In Judd v. United States, 89 U.S. App. D.C. 64, 190 F. 2d 649, this 
Court said, at page 65: | 
"Searches and seizures made without a proper warrant 

are generally to be regarded as unreasonable and violative 
of the Fourth Amendment. True, the obtaining of the warrant 
may on occasion be waived by the individual; he may give his 
consent to the search and seizure, But such a waiver or 
consent must be proved by clear and positive testimony, and 
it must be established that there was no coercion, actual 
or implied. Amos v. United States, 255 U.S. 313, 41 S. Ct. 
266, 65 L. Ed. 694; United States v. Kelih, D.C. S.D. Ill. 
1921, 272 F. 484%. ‘The government 
is ‘unequivocal and specific’. 
4, Cir., 55 F. 2d 225, 226), ‘freely and intelligently 
given! Kovach v. United States, 6 Cir. 53 .F. 2d 639, ‘Thus 
‘invitations’ to enter one’s house, extended to armed — 
officers of the law who demand entrance, are usually to be 
considered as invitations secured by force. United States 
Vv. ette, D.C. N.D. Cal. 1920, 271 F. 120. A Like view 
has been taken where an officer displays his badge and | 
declares that he has come to make a search (United States v. 
Slusser, D.C. S.D. Ohio 1921, 270 F. 218), even where the 
householder replies "All right". United States v. Marra, 
D.C. W.D. N.Y. 1930, 40 F, 2d 271, A finding of consent 
in such circumstances has been held to be ‘unfounded in 
reason'. Herter v. United States, 9 Cir., 27 F. 2d 521. 
Intimidation and duress are almost necessarily implicit in 
such situations; if the Government alleges their absence, 
it has the burden of convincing the court that they are in 
fact absent." 
The alleged "consent" in this case mist be weighed in ES of the 

plethora of cases cited and discussed in the Judd case above. 


Consider the testimony of Ruby Gainey, the tenant who allegedly 
"consented" to the entry and search (Motion to Suppress, pp. 12 - 16 
inclusive). | 

Miss Gainey was asked if she invited the officers in. | 
flatly, "No, I didn't invite them in." | 
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Miss Gainey was vulnerable to police pressure. ‘he reason becomes 
clear when one considers the testimony of Miss Gainey under cross-examina- 


tion by the Assistant United States Attorney where she admitted that only 


a few months prior to this incident she had pleaded guilty in Municipal 
Court to several counts of possession of liquor without a license (Motion 
to Suppress, page 37). 

While there is good reason to believe that Miss Gainey would not 
"invite" police officers in for a search of her apartment at 5:30 in the 
morning, there is no reason at all to believe she would stand on Constitu- 
tional rights while the uniformed police are standing on her doorstep. 

Officer Rhoades’ testimony was that after knocking, his fellow officer 
told Miss Gainey that "We had reason to believe that two subjects who had 
just committed a robbery had just entered this apartment", and that in 
reply, "She told us that she didn't believe there was anybody in there 
that had committed a robbery, but we could come in and lock." (Motion 
to Suppress, p. 56, 57). 

This statement should be compared with the further testimony of Miss 
Gainey on the same point. She was asked if she could have stopped the 
officers from coming in. She said no and offered this explanation: 

Well, I mean that when the policemen knocked on the door, 
asked me if two fellows came in. Then he spotted the shirt. 

They just came in as though they were in a fever or something, 

looking for something that was catching up with them faster 

than they thought, or something. ‘They were just overpowering 

or something. I had no reason not to get out of the way when 

they were coming in past me; they were pretty big fellows. 

You stepped aside? 
"Yes." (Motion to Suppress, p. 164, 165). 
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| 
Considering all of the relevant testimony, it is difficult to see 
how the Government has met its burden of showing a truly voluntary consent 
for the entry and the search. Appellant submits the search in| question wes 


clearly unlawful. 


CONCLUSION 
Appellant requests that the judgment of conviction entered herein be 
vacated, or, in the alternative, that a new trial be granted, 


Respectfully submitted, 


Jackson Brodsky 
Attorney for appellant 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 


presented: 


Do police officers without a warrant of arrest or of search 
| 


but with probable cause to believe that @ felony has been committed and 
that the felons md nea. & particular dwelling house located within a 
block of the scene of the crime have the right to enter that dwelling 
for the purpose of making arrests where (1) they arrive at the front door 
within half an hour of the crime after a continuous end ine A 
investigation, and (2) their knocking is answered by the lady at of 
the apartment who, in response to a statement of the police purpose, 
invites them inside or, at the very least, indicates that the persons 
sought are present on the premises, and (3) the crime committed was of 


violence and involved fruits capable of concealment or destruction? 


Counterstatement of the Case 
Evidence of appellant's guilt- 
Bvidence et the hearing on the motion to suppress---------~- --- 


Constitutional Provision and Statute Involved-------<-----<-------- 10 


Police officers were lawfully inside the premises 
where appel?ant's arrest took place. Since the 
evidence sought to be suppressed was seized during 
@ search of those premises incident to a lawful 
arrest therein, it was admissible egainst appellant 
in a criminal prosecution and the motion to suppress 


Accarino v. United States, 85 U.S. App. D.C. 394, 179 F.2a 
~ 456 (i9k9) 


Agnello v. United States, 269 U.S. 20 (1925) 


Appell v. United States, 29 F.2d 279 (Sth Cir. 1928) 


Bell v. United States, 102 U.S. App. D.C. 383, 254 F.2d 82 
(3958), cert. denied, 358 U.S. 885---------------------------- 


Brineger v. United States, 338 U.S. 160 (1949) 


District of Columbia v. Little, 85 U.S. App. D.C. 242, 178 
F.2d 13 (1949), affirmed 339 U.S. 1 (1950) 


Dixon v. United States, 111 U.S. App. D.C. 305, 206 F.2a 427 


Elhis v. United States, 105 U.S. App. D.C. 86, 264 F.2d 372 
(1959), cert. denied, 359 U.S. 998- 


Ellison v. United States, 93 U.S. App. D.C. 1, 206 F.2d 476 


(1953) 


Hair v. United States, 110 U.S. App. D.C. 153, 289 F.2d 894 
LSS 


Harris v. United States, 331 U.S. 145 (1941) 


Jackson v. United States, 112 U.S. App. D.C. 260, 302 F.2d 
—————— 


19h (1962 
Johnson v. United States, 333 U.S. 10 (19438) 
Jones v. United States, 357 U.S. 493 (1958) 


Keiningham y. United States, 109 U.S. App. D.C. 272, 287 F.2d 
126 (1960 


Ker v. California, 374 U.S. 23 (1963) 
Marron v. United States, 275 U.S. 192 


Martin v. United States, 183 F.2d 436 (4th Cir.), cert. denied, 


| 
| 
| 
~ 340 U.S. 904 (1950)-----------------------------2 5 aren 


Miller v. United States, 357 U.S. 301 (1957) 


Morrison v. United States, 104 U.S. App. D-C. 352, 262 F.2d 


REQ (1958) 


Morton v. United States, 79 U.S. App. D.C. 239, 147 F.2a 28 
(3945), cert. denied, 324 u.s. 8 


Mullaney v. United Stetes, 82 F.2d 638 (9th Cir. 1936) 


Nueslein v. District of Columbia, 73 App. D.C. 85, 115 F.2d 


Smith v. United Stetes, 103 U.S. App. D.C. 48, 254 F.2d 752 (1958). 
cert. denied, 357 U.S. 937. 


Work v. United States, 100 U.s. App. D.C. 237, 243 F.2d 660 (1957)- 


Nrightson v. hited States, 98 U.S. App. D.C. 377 236 F.2d (1956)-- 


“Cases chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,32h 


JUNIOR T. CHAPPELL, Appellant), 


v. 
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UNITED STATES OF AMERICA, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and one Leo Butler were jointly charged with robbery in a one~ 
count indictment filed August 19, 1963. ‘Their motion to suppress evidence and 
to dismiss the indictment was denied after a hearing on October 16, 1963. Two 
days later a jury found appellant and his co-defendant guilty as indicted. 

By judgment and commitment filed December 18, 1963, appellant was sentenced 
to a term of imprisonment of from three (3) to ten (10) years. This appeal 
followed. An appeal taken by the co-defendant Butler, who was sentenced 

under the Federal Youth Corrections Act, was dismissed upon his own motion 


(No. 18323. See order dated April 8, 1964). 
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Evidence of appellant's guilt 


Robert Gochenour, a taxi driver, was the victim of a robbery committed. 
on July 28, 1963. at about 4:50 on the morning of that day, while in 
Alexandria, Virginia, he picked up two passengers whom he identified at 
the trial as Chappell and Butler (Tr. 13-15)”. Butler got in the front 
of the cab while Chappell took a seat in the back (Tr. 16). At their 
@irection, Gochenour proceeded to an alley in the vicinity of Fourteenth 
and Belmont Streets, N.W., in the District of Columbie (Tr. 17-18). There 
he stopped the cab to discharge his fares. When he did so, Chappell grabbed 
him from behind, placed an object to his cae told him "if [he] moved 
{he} was dead” (Tr. 16-19). At the same time Butler reached over and tooic 
his watch, his wallet, the contents of his pockets, and some loose change 
from a cigar box in the front seat. Chappell and Butler then jumped out 
of the cab and ran down the alley toward Chapin Street (Tr. 19). 

Gochenour immediately reported the robbery over his cab radio (Tr. 27). 
It was then about 5:10 a.m. (Tr. 30). Not more than five mimtes later a 
police cruiser met him at the intersection of Fourteenth and Chapin Strcets. 


He there related to the officers the details of the crime and gave his 


1/ References to the trial transcript will be identified with the symbol 
pr." References to the transcript of the hearing on the motion to suppress 
will be identified with the symbol "Mot.” 


2/ At the trial Gochenour said he didn't know if the object was a "fingernail 
or a knife or what" (fr. 19). He had apperently described it to the officers 
on the scene simply as a "Sharp object” (Mot. 48). 


ac 


best description of his assailants (Tr. 29). 

Marvin Harris, an eleven year old boy, lived at 1412 Chapin St. > 
N.w. (Tr. 142, 153). Barly on the morning of July 28, 1963, he was 
sitting on his front steps waiting for a truck to come by with sunday 
newspaper for him to deliver (Tr. 144). He saw two men, whom he identifica 
at the triel as Chappell and Butler, come out of an alley onto Chapin Street, 
cross that street, and reenter the alley on the other side (Tr. 15-146). 
They were “running real fast" (Tr. 151). He saw them go down into the back 
yard of 1411 Chapin St. (fr. 146). | 

Daniel Rhoades was .one of the officers who responded when this 
robbery was reported. He spoke with both Gochenour and Marvin Harris, 
searched the area in the rear of 1411 Chapin Street, and then, under cir- 
cumstances soon to be described, he entered the basement apartment of those 
premises (Tr. 64-72). Inside he found and arrested both Chappell and Butle>. 
A search of their persons and of the four-room apartment, conducted ina 
manner also shortly to be described, uncovered the entire proceeds of the 
robbery (Tr. 73-94, 154-156). : 


| 
Evidence at the hearing on the motion to suppress 


Officer Rhoades and Ruby Gainey, the tenant of the basement apex‘ment 
at 1411 Chapin Street, were the two witnesses at the hearing. , 

Rhoades testified that he received the report of the robbery over 
his police radio at “about 5:15” on the morning of July 28 (Mot. 43). He 
proceeded immediately to Fourteenth and Chapin Streets, erriving within 
two mimites (Mot. 49, 86-87). There he saw Gochenour speaking with other 
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officers. From these officers, in the presence of Gochenour, he received 
information concerning the nature of the crime and the property which had 
been taken. He was told that the stolen property included a $50 bill and 


two driver's permits. Gochenour's assailants were described to him as two 


3 
Negro males both about six feet tall (Mot.. 46-49, 88). 


Rhoades was in the presence of Gochenovr for only e brief period of 
time (Mot. 88). He then "cruised an area of about three blocks”, which 
activity consumed "probably ten minutes" (Mot. 50, 88-89). This "cruising" 
was confined mainly to the nearby alleys (Mot. 88). While so occupied, Rhoaces 
saw Marvin a and another boy standing on the curb in front of lle 
Chapin Street (Mot. 50, &9). He approached the boys and asked them "if they 
had seen anybody running out of the alley” (Mot. 51). They had. They had 
observed two Negro males, both about six feet tall, "run out of the alley, 
cross Chapin Street, enter into the alley on the other side of Chapin Street, 


running north at this time, and run down the steps in the rear of 1411 Chapin 


3/ Rhoades was also given a description of what the two men were wearing. 
At the hearing, however, he did not remember how the clothing had been 
described (Mot. 130-131). 


af 1412 Chapin is on the southwest corner of an intersection formed by an 
alley and Chapin Street. 1411 Chapin is on the northeast corner of that inter- 
section. The alley runs parallel to Fourteenth Street, in a north-south 
direction along the west side of 1411 Chapin Street. 


The robbery took place in an alley between Belmont and Chapin Streets 
(Tr. 28). Belmont Street is one block to the south of Chapin St. (Tr. 67, 
Mot. 50). : ‘ 


fee: (Mot. 52-53, 92, 129-131). They said this had beppened "gust 
a little while ago" (Mot. 53). | 

The boys accompanied Officer Rhoades and his partner into the alley 
and showed then where the men had disappeared (Mot. 93). At this point, 
in the rear of l+11 Chapin Street, twelve or thirteen steps led dovin into 
a sunken backyard which was surrounded by a seven-foot fence. But tor 
the steps, there was no exit from this yard (Mot.53-54). Two aoors opened 
into the yard from the back of the basement apertment. One was the aoor 
to the furnace room and this was locked (Mot. 97). Rhoades, together with 
his partner and a patrolman who had arrived on the scene, searched the yard, 
including the area underneath the stairs and a shed which was filied with 
old furniture. They found nothing (Mot. 53, 94-95). A search zeal also 
made of a parking lot located just off the alley and of the rear of some busi- 
ness buildings which fronted on Fourteenth Street (Mot. 100, 107-108). While 
the search of the adjacent areas was in progress, one officer remained in 
the backyard of 1411 Chapin St. "to make sure that no one got up and ren 
away from the area" (Mot. 107). 

When all of the searches were unavailing, Rhoades concluded thet the 
men who had committed the robbery must be inside 1411 Chapin street 


(Mot. 54+). Leaving Officer Morris in the rear of those premises, he wout 
| 


around and knocked on the front door of the basement apartment (Mot. 54). 


5/ Apparently the boys’ response came after Rhoades had given them a 
description of the men taken from his notes (Mot. 131). 
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In uniform himself, he was in the campany of a Robbery Squad detective.wearing 
plain clothes (Mot. 56). It was then between 5:30 and 5:45 a.m. (Mot. 58). 
Miss Ruby Gainey answered the knock on the door. "We told her we had reason 
to believe that two subjects who had just committed a robbery had just entered 
this apartment.” "She told us that she didn't believe there was anybody in 
there that bad committed a robbery, but we could come in and look.” (Mot. 56-57). 
The officers then entered. 

The front door of 1411 Chapin Street opens into a hallway which runs the 
length of the apartment to the back door. Off the hallway to the left are a 
bedroom, a bathroom, and a kitchen (Tr. 72, Mot. 21, 120). Rhoades looked into 
the bedroom and saw Chappell lying on a ded clad only in underwear (Mot. 58). 
Chappell wes breathing rapidly, "too rapidly for a person that's asleep” 
(Mot. 70-71}. Continuing down the hallway, he tried the bathroom door and 
found it locked (Mot. 59). He then asked Miss Gainey to open the back door 
and she complied, admitting two other officers into the apartment (Mot. 59, 
136-117). The officers searched the kitchen “looking for persons that would 
de in hiding" (Mot. 605 147). Another woman and a mn, not a defendant at 
the trial, were found ee 73, 121). ‘The search of the 
kitchen took "a matter of mimites” (Mot. 221). Rhoades then "tried to open 
the bathroom door again. It was still locked, and I asked Miss Gainey to 
have whoever was in there ‘to open the door” (Mot. 60). ‘The defendant Butler 


{sy This third man found in the spertment wes "five-six or five-seven" (Mot. 
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came out when Miss Gainey knocked (Mot. 60, 122). He said he had been going 
to the bathroom (Mot. 122). Rhoades turned Butler over to another officer 
and entered the bathroom (Not. 61, 122, 146, 150). Inside, "swirling around 


in the commode" he saw torn pieces V two driver's permits on which he was 
wf | 
able to identify the name Gochenour (Mot. 61 ). By this time Gochenour him- 


self had entered the apartment, and he positively identified Butler as one of 
| 

his assailants (Mot. 63-64, 124). Butler was then advised that he was under 
arrest (Mot. 64+). 
| 


A search of Butler's person turned up a quantity of change. A isearch 


of the bathroom from which he had emerged uncovered about $50 in pills under- 
| 

neath the clothes hamper (Mot. 65-67). Other proceeds of the robbery, including 
| 


the complainant's wallet, were found under a cushion of the sofe in the hallway 
| 


(Mot. 67). | 
This much of the search completed, Rhoades returned to the bedroom and 
turned on the lights. Chappell was still lying on the bed (Mot. 69-70). 


Gochenour was esked "if this looked like one of the subjects that had held him 


| 
vu Rhoades did not recover the items from the commode at the time when he 
first saw them (Mot. 61, 63, Tr. 78). Seizure of these items was apperently 


effected following the arrest of Chappell (Tr. 89). 
8/ Rhoades testified that he had not determined to arrest Butler when the 

tter first came out of the bathroom (Mot. 146). Before entering the bath- 
room himself, Rhoades turned Butler over to another officer "so he wouldn't 
leave the premises" (Mot. 146). With respect to this initial detention of 
Butler, Rhoades testified: "I wouldn't leave him standing alone in the 
hall." (Mot. 122). | 


up. At this time he stated that he believed that it was.” (Mot. 72, 12%). 
Chappell got out of bed and was placed next to Butler and the third man who 
had been found in the apartment. In this position he was viewed by Mervin 
Harris and positively identified as one of the men who had been seen to run 
across the elley and down into the rear of 1411 Chapin Street (Mot. 73-7). 

A search of Chappell's pockets turned up a quantity of change. A $50 bill was 


found beneath a television set standing on the bedstead just above where 


9, 
Chappell’s head had been (Mot. 7-76). 


Miss Ruby Gainey testified that she rented and was the sole occupant 
of the basement at 1411 Chapin Street on July 28, 1963 (Mot. 8-9). Early 
on the morning of that day Chappell and Butler were present with her permission 
in those premises when four or five police officers knocked on her front door 
(Mot. 10). "When I opened the door, the police asked me did two fellows come 
into my house. They didn't say what time, they just asked did two fellows 
come into my house. I said yes." (Mot. 11). Seeing a green and white shirt 
hanging on a bannister in the hallway, the officers "came in as though they 
were in a fever or something" (Mot. 12, 165). The witness stated she had no 
opportunity to object to the entry (Mot. 163). She denied having invited the 
officers to enter or having given them permission to do so (Mot. 12). Her 
testimony concerning events which followed the entry corresponded in significant 


detail to the testimony of Officer Rhoades. 


9/ A total in $113 in bills was recovered inside the apartment (Tr. 79). 
Gochenour testified that about $120 in bills kad been taken from him (Tr. 19). 
$9.66 in change was found in the pockets of Chappell's and Butler's clothing 
(tr. 81-82,’ 87). 
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After argument by counsel the motion to suppress the evidence found 


in 1411 Chapin Street was denied (Mot: -1¢2). 


CONSTITUTIONAL PROVISION AND STATUTE INVOLVED 


Pt rrr an nnshaentanSS—c 


The Fourth Amendment to the United States Constitution provides: 


The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, 
and the persons or things to be seized. 


United States Code, Section 3109, provides: 


The officer may break open any outer or inner 
door or window of a house, or any part of a house, 
or anything therein, to execute & search warrant, if, 
after notice of his authority and purpose, he is 
refused admittance or when necessary to liberate 
himself or a person eiding him in the execution of 
the warrant. 


SUMMARY OF ARGUMENT 
Shortly after 5:00 a.m. a roboery involving force and violence was 
' committed by two men against the person of Robert Gochenour. Within half an 


hour, following a continous and uninterrupted investigation, police officers 


' stood at the front door of the basement apartment of 1411 Chapin Street with 


probable cause to believe that the two felons were inside. Probable cause was 
based on the facts that two men, fitting the description given by the victim 
| of his assailants, had been seen by witnesses to run from an alley mos the scene 
of the crime and to go down the steps in the rear of 1411 Chapin street ; that 
| those steps led into a sunken backyard surrounded by a seven-foot fence 3 and 
that a search of that yard and the area immediately adjacent to it was made 
without results. | 

Upon knocking on the front door of the apartment and announcing their 
purpose to a lady who answered, two police officers, one of whom was in uniform, 
received information indicating that the two felons were indeed inside. At that 
point, if not before, the police officers were justified, by the necessities 
of the moment, in entering the premises without a warrant for the purpose of 
making arrests. Since they were lawfully in the apartment, the arrests made 
therein were lawful and the evidence secured during a search incidental to those 


arrests was admissible in a criminal proceeding. 


ARGUMENT 
Police officers were lawfully inside the premises 
where appellant's arrest took place. Since the 
evidence sought to be suppressed was seized during 
@ search of those premises incident to a lawful 
arrest therein, it was admissible against appel- 
lant in a criminal prosecution and the motion to 


suppress was properly denied. 


(See Mot. 12/865, 3/51, 86-87, 92-100, 149 
128, 136, 158-159; Tr. 19) 


Appellant's contertion is that he was arrested in the course of a 
general search being made by police officers acting without a warrant, that 
the presence of those officers in the dwelling house where the arrest took 
place was unlawful, and that the evidence obtained as a result of the = 
lawful invasion of that dwelling should have been suppressed upon his timely 
notte. Appellee disagrees. The arresting officers entered 1412 Chapin 
Street with the permission of the tenant following an uninterrupted in- 
vestigation which gave them probable cause to believe that two felons who 
had committed a crime of violence a half hour before were inside. The cir- 


cumstances which existed at the time of the entry made it unnecessary for the 


ras It is not disputed by appellant that the evidence, the admissibility of 
which was Pa re Ee ea secured during 2 


search conducted as an int4dent to his arrest and the arrest of Butler inside luJ1 
Chapin Street. Nor could it be.The evidence shows that the police officers entereé 
the premises searching for two men whom they had probable cause to believe inside 
having committed a felony. Once inside, they searched "for persons that would be 
in hiding" (Mot. 147). Their obvious purpose, therefore, was to find the criminal: 
and not to find evidence with which to support and arrest and ultimately a convic- 
tion. The right to search for fruits of the crime followed as an incident to the 
arrest of Butler upon positive identification by the complainant. Chappell's ar- 
rest upon probable identification by the complainant conferred an additional right 
to search, if such were needed. 


Even if Butler and Chappell were thought to be under arrest prior to their 
being identified by the complainant, the arrests were based on probable cause. Th 
police were looking for two men in a house where they found three. The third man 
didn't fit the description given by the complainant of his assailants. Presumabl:- 
Butler and Chappel did. -2.- 


officers to apply fc- a warrant. Fer from being the beginning of an un~ 
reasonable search, tne entry was the lawful prelude to lawful arrests and, 
incidental thereto, reasonable searches of the person and the premises. 
Giving appellant his fullest measure of protection under the Fourth Amendment, 
he was not entitled to the suppression of the probative evidence found within 
1411 Chapin Street. 

A restatement of basic principles begins this argument upon the issues 
vaised by appellant. The Fourth Amendment prohibits unreasonable searches. 
Generally, a search is unreasonable unless it is authorized by a valid 
search warrant, is incidental to a lawful arrest, or is made in other exe~ 
ceptional circumstances which dispense with the need for a search varrant. 
United States v. Jeffers, 342 U.S. 48, 51 (1951); United States v. Rabinowitz, 
339 U.S. 56, 65-66 (1950); Johnson v. United States, 333 U.S. 10, U-15 (1948); 
Williams v. United States, 105 U.S. App. D.C. 41, 42, 263 F.2a 487, 488 (1959). 
More specifically, a government officer, whatever his purpose, begins an 
unreasonable search whenever he breaks into a private home without a warrant 
unless such action is required by the necessities and circumstances of the 
moment. Ker v. California, 374 U.S. 23, 38 (1963); Jones v. United States, 
357 U.S. 493, 497-499 (1958); Morrison v. United States, 104 U.S. App. D.C. 
352, 356, 262 F.2a M9, 453 (1958); Work v. United States, 100 U.S. App. D.C. 
237, 238, 243 F.2d 660, 661 (1957); Accarino v. United States, 85 U.S. App. 


| 
D.C. 394, 402, 179 F.2d 456, 465 (1949); District of Columbia v. Little, 85 


U.S. App. D.C. 2a, 246, 178 F.2d 13, 17 (1949), affirmea 339 U.S. 1 (1950). 


Elsie 


A breaking is any entry without permission. Keiningham v. United States, 
109 U.S. App. D.C. 272, 276, 287 F.2d 126, 130 (1960); cf. Buir v. United 
States, 110 U.S. App. DLC. 153, 156, 289 F.2d 894, 897 (1961). If a federal 
officer is involved, a breaking, with a warrant or without, mst be preceded 
by an announcement of authority and purpose. 18 U.S.c. § 3109; Miller v. 
United Stetes, 357 U.S. 301 (1957); Keininghem v. United States, supre. 
Where an entry without a warrant is justified by the circumstances , and 


where the entry is itself effected in a lawful manner, officers may arrest 


persons aa the dwelling whom they have probable ceuse to believe guilty 
pal 


of a felony. Ker v. Californie, supra; Washington v. United States, 105 
U.S. App. D.C. 58, 60, 263 F.2d 742, 7h (1959); Smith v. United States, 103 
U.S. App. D.C. 48, 50-52, 254 F.2d 751, 753-754 (1958), cert. denied, 357 
U.S. 937; Wrightson v. United States, 98 U.S. App. D.C. 377, 378, 236 F.2d 


n/ The power of federal officers to enter a private dwelling to make an 
arrest on probable cause has sometimes been more freely defined. "Nor can 
it be doubted that the officer having probable cause for the arrest had 
authority to enter the premises (a garage)and take the probationer into 
custody." Martin v. United States, 183 F.2a 436, 439 (4th Cir.), cert. 
denied, 340 U.S. 904 (1950; "~~. . the rule has 6rcwn up that in felony c 
cases officer: may enter a suspect's home upon probable cause to arrest 
him and then conduct a search incidental to the arrest." Nueslein v. District 
of Columbia, 73 App. D.C. 85, 91, 115 F.2d 690, 696 (1940). The greater 
weight of authority, however, requires that before a home may be searched 
without a warrant there must be circumstances, in addition to facts 
esteblishing probable cause, which Rapes necessitate quick action. 
Morrison v. United States, supra, 104 U.S. App. D.C. at 356, 262 F.2d at 
453. 


<ie 


672, 673 (1956); Ellison v. United States, 93 U.S. App. D.C. 1, 3, 206 F.2d 
476, 479 (1953); and cf. Jackson v. United States, 112 U.S. App- D.C. 260, 
302 P.2a 19h (1962). A reasonable search of the premises is authorized as 
an incident to a lawful arrest without a warrant inside the dwelling. 

Agnello v. United States, 269 U.S. 20, 32 (1925); Smith v. United States, 


supra. The reasonableness of the incidental search depends on the particular 


| 
facts of the case. Harris v. United States, 331 U.S. 145, 150 (1941) (five 


hour search of a four-room apartment upheld); Marron v. United States, 275 U.S. 
192, 198-199 (search of entire premises being used for unlawful purposes held 
reasonable). | 

In entering the basement apartment at 1412 Chapin Street, the 
officers in the instant case acted without a warrant either of arrest or of 
search. The legality of their action, tested by the principles reviewed 
above, therefore depends on their having entered with permission or, in the 
alternative, with their having been faced with exceptional circumstances 
which released them from the requirement of obtaining a warrant. Either of 
these theories supports the legality of the entry. They will be Rona iaared 
separately. | 

The following facts were known to Officer Rhoades as he stood at 
the front door of 1411 @apin Street between 5:30 and 5:45 on a Sunday morning: 
@ robbery had been committed in the rear of 1425 Belmont Street (mot. 47); 
Belmont Street runs parallel to and is one block away from Chapin Street 


(Mot. 50); the crime had occurred just before his arrival on the scene shortly 
| 


| 


12/ Presumably Rhoades was also told, although he did not so testify at the 
hearing, that Gochenour head last seen his assailant running ont of the alley 
tcword Chapin Street (Tr. 19}. 
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after 5:15 a.m. (Mot. 86-87, 128); it had involved violence (Mot. 48); more 
than $120 in money and a quantity of other personal property had been taken 
from the victim (Mot. 48-49); the crime had been committed by two Negro 
males both about six feet tall (Mot. 46-47); two men fitting this descrip- 
tion had been seen by two newsboys running out of an alley onto Chapin Street 
at a time corresponding to the time of the robbery (Hot. 53, 136); the news- 
boys had seen these men run across Chapin Street and down some steps in the 
rear of 1511 Chapin Street (Mot. 53, 92); these steps led down into a sunken 
backyard surrounded by a seven-foot fence (Mot. 53, 97) 3; but for the steps 
there was no ready exit from the yard Be 54); two doors opened into the 
yard from the back of the basement apartment; one of these was & door to the 
furnace room and it was locked (Mot. 97); a search of the yard and the 
immediately adjacent areas, conducted simultaneously by several police offi- 
cers, was unavailing (Mot. 53, 94-100). 

These circumstances established probable cause to believe that the 
two felons were inside the basement apartment of 1411 Chapin Street. The 
concept of probable cause of course involves probabilities and practicalities, 
not technicalities Brier ¥-Uhited States, 338 U.S. 160, 175 (1949). The 


circumstances upon which probable cause is assigned are to be considered 


23/ There was testimony in the case that a second flight of steps in the rear 
Of 1:11 Chapin Street led into two other yards (Mot. 158-159). The position 
of these steps is not entirely clear. It is clear, however, that the news- 
boys pointed out to Cfficer Rhoades the steps which the running men had gone 
down and that those steps led to the backyard of 111 Chapin Street (Mot. 93). 
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in their entirety as they would have appeared to the mind of a prudent and 
cautious police officer. Dixon v. United States, L111 U.S. App. D.C. 305, 
306-307, 296 F.2d 4207, 428-le9 (1961); Ellis v. United States, 105|U.s. App. 


D.C. 86, 88, 264 F.2d 372, 37% (1959), cert. denied, 359 U.S. 998; Bell v. 


United States, 102 U.S. App. D.C. 383, 387, 254 r.2a 82, 86 (1958), cert. 


? —<—— 


denied, 358 U.S. 885. 


Even if the circumstances known to Rhoades when he knocked on the 


front door of the Chapin Street apartment fell short of establishing probable 


cause to believe that two felons were inside, the additional fact which be- 
came <a to him when Ruby Gainey opened the door removed any doubt in the 
cece According to Rhoades' version of the conversation at the front doer, 
Miss Gainey replied to his inquiry about the two men that "she aidn't believe 
there was anybody in there that had committed a robbery. . ." (not. 57). 
According to her own version of the conversation, she replied that! two men 
had in fact come in (Mot. 11). Whichever version is accepted, the officer 
received a positive, or almost positive, indication that the two felons were 
inside. Probable cause was complete. The entry without a “EE Oo there- 
fore lawful if it was required by the necessities of the moment. Morrison v. 
United States, Supra; Mork v. United States, Supra; Accarino v. United States, 
supra. It was. | 


The arrival of the officers at Miss Gainey's door ended an un- 


broken search for the two felons which had commenced following the) report of 


| 
the robbery a half an hour before. Continuaus police investigation of this 
14/ Knocking on the door to make inquiry of course did not constitute a 
search or an invasion of any right. Ellison v. United States, supra, 92 
U.S. App. D.C. at 3, 206 F.2d at 478. 
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kind, which leads directly to the home of a felon, has been held to justify 
an entry and arrest without a warrant on probable cause. Washington v. 
United Stetes, supra, 105 U.S. App. D.C. at 60, 263 F.2d 74k; and cf. 
Jackson v. United States, supra. Moreover, the officers were in immediate 
pursuit of felons who had fled from the scene of the crime, and as this 

Court stated in District of Columbia v. Little, supra, 85 U.S. App. D.C. at 
2h5, 178 F.2d at 16: "If the officer is pursuing a felon who runs into a house 
and hides, the officer may follow and arrest him. . . this is because under 
the exigencies of circumstance the law of pursuit supersedes the rule as to 
search." Here, in eddition to flight, there were other circumstances of 
necessitous haste. A crime of violence had been committed, and for all the 
officers knew another such crime might have been in progress in the house 
where the felons had taken refuge and which the officers has no reason to be- 
Lieve was their own eee =) Compare Morrison v. United States, supra 
(entry to arrest for a “crime of gentleness" in a home known to be occupied 
by the accused). Certainly society has a vital and legitimate interest in 
the speedy apprehension of persons known to be dangerous to the safety of 
others. Further, the crime which had been committed involved fruits and 
proceeds, and delay for the purpose of obtaining 2 warrant would have per- 
mitted their destruction and concealment. This danger has always been deemed 


to have a vital bearing ion the lawfulness of an entry into a private house 


3: The officers might well have interpreted Miss Gainey's response to their 
inquiry to mean that she wasn't aware of the robbery committed by the two men 
who entered her apartment. In this event she might have been thankful for the 
errrehension of two nen who, unknown. to her, were: dangerous. 
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without a warrant. Cf. Agnello v. United States, supra} (officers entered 


private house without warrant after previously searched informant emerged 


| 
from house with narcotics but without marked money); Mullaney v. United States, 


82 F.2d 638 (9th Cir. 1936); Appell v. United States, 29 F.2d 279, 280 

| 
(Sth Cir. 1928); Compare Morrison v. United States, supra (crime involving 
no fruits). Finally, both the identity and the address of the felons were 


unknown to the officers and escape might therefore have been effected had the 
| 
officers paused for a warrant. 


| 
Appellee recognizes that exceptional circumstances must exist before 


an officer may lawfully enter a private home without a warrant. Such circum- 


stances were here, and the officers acted with the reasonable promptness which 


| 
they demanded. To have done less would have been to shrink from a crisis 


arising in the performance of a public duty. The Fourth Amendment requires 


no such dereliction or paralysis of action. : 
| 


The right of the officers to enter being established, it remains 
| 
only to consider the lawfulness of the manner in which that entry was accom- 
| 


plished. Two lines of authority converge to validate the entry. Firstly, 
1 
it was upon the invitation and with the permission of the occupant. It was 


also peaceful, not involving the physical breaking of doors. It was therefore 
legal. Washington v. United States, supra, 105 U.S. App. D.C. at 60, 263 F.2d 
| 


at7hy ; Ellison v. United States, supra, 93 U. S. App. D.C. at 3, 206 F.2d at 


16/ Officer Rhoades testified that Miss Gainey answered his inquiry about the 
two men by saying "that she didn't believe there was anybody in there that had 
committed a robbery, but we could come in and look." (Mot. 57). The trial 
court was of course free to disbelieve the testimony of Miss Gainey that she 
didn't invite the officers in or give them permission to enter (Mot. 12). 


- 19 - 


479; Morton v. United States, 79 U.S. App. D.C. 239, 147 F.2d 28 (1945), 


| 
cert. denied, 30h U.S. 875 (officers without a warrant entered when the accused 


answered bis door and said “yes"). Secondly, even assuming that the ‘entry 
was the legal equivalent of a breaking, there was an announcement of authority 
and purpose by an officer in wnttore This satisfied the requirenents of 18 
U.S.C. § 3109 and validates the breaking, if a breaking there vas. Appellant 


does not contend otherwise. 


CONCLUSION | 
Wherefore, it is respectfully submitted that the judgment of the 
District Court should be affirmed. | 
s/ DAVID C. ACHESON | 


™~ C. A ‘ 
United States Attorn 


/s/ FRANK Q. NEBEKER 


Assistant United States Attorney 


[s{ JOSEPH A, LOWTHER 
JOSEPH A. LOWTHER 


Assistant United States Attorney 


'/ ANTHONY A. LAPHAM 
A. 
Assistant United States Attorney 


17/ Rhoades testified with respect to his conversation with Miss Gainey: "We 
told her we had reason to believe that two subjects who had just committed a 
robbery hed just entered this apartment," (Mot. 56). 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 
presented : 


Do police officers without a warrant of arrest or of 
search but with probable cause to believe that a felony 
has been committed and that the felons had fled into a par- 
ticular dwelling house located within a block of the scene of 
the crime have the right to enter that dwelling for the 
purpose of making arrests where (1) they arrive at the 
front door within half an hour of the crime after a con- 
tinuous and uninterrupted investigation, and (2) their 
knocking is answered by the lady tennant of the apart- 
ment who, in response to a statement of the police pur- 
pose, invites them inside or, at the very least, indicates 
that the persons sought are present on the premises, and 
(3) the crime committed was of violence and involved 
fruits capable of concealment or destruction? 
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United States Court of Appeals 


For THE DIstRICT OF COLUMBIA CIRCUIT 
No. 18,324 


JUNIOR T. CHAPPELL, APPELLANT 
Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and one Leo Butler were jointly charged 
with robbery in an one-count indictment filed August 19, 
1963. Their motion to suppress evidence and to dismiss 
the indictment was denied after a hearing on October 
16, 1968. Two days later a jury found appellant and his 
co-defendant guilty as indicted. By judgment and com- 
mitment filed December 18, 1963, appellant was sentenced 
to a term of imprisonment of from three (3) to ten (10) 
years. This appeal followed. An appeal taken by the co- 
defendant Butler, who was sentenced under the Federal 


(1) 


2 


' ‘Youth Corrections Act, was dismissed upon his own mo- 
tion (No. 18323. See order dated April 8, 1964). 


Evidence of appellant’s guilt 


Robert Gochenour, a taxi driver, was the victim of a 
robbery committed on July 28, 1968. At about 4:50 on 
the morning of that day, while in Alexandria, Virginia, 
he picked up two passengers whom he identified at the 
trial as Chappell and Butler (Tr. 13-15) Butler got in 
the front of the cab while Chappell took a seat in the 
back (Tr. 16). At their direction, Gochenour proceeded 
to an alley in the vicinity of Fourteenth and Belmont 
Streets, N.W., in the District of Columbia (Tr. 17-18). 
There he stopped the cab to discharge his fares. When 
he did so, Chappell grabbed him from behind, placed an 
object to his neck * and told him “if [he] moved [he] was 
dead” (Tr. 18-19). At the same time Butler reached 
over and took his watch, his wallet, the contents of his 
pockets, and some loose change from a cigar box in the 
front seat. Chappell and Butler then jumped out of the 
cab and ran down the alley toward Chapin Street (Tr. 
19). 

Gochenour immediately reported the robbery over his 
cab radio (Tr. 27). It was then about 5:10 a.m. (Tr. 
30). Not more than five minutes later a police cruiser 
met him at the intersection of Fourteenth and Chapin 
Streets. He there related to the officers the details of the 
crime and gave his best description of his assailants (Tr. 
29). 

Marvin Harris, an eleven year old boy, lived at 1412 
Chapin St., N.W. (Tr. 142, 153). Early on the morn- 


1 References to the trial transcript will be identified with the 
symbol “Tr.”. References to the transcript of the hearing on the 
motion to suppress will be identified with the symbol “Mot.” 


2 At the trial Gochenour said he didn’t know if the object was 
a “fingernail or a knife or wha’ ” (Tr, 19). He had apparently de- 
scribed it to the officers on the scene simply as a “sharp object” 
(Mot. 48). 
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ing of July 28, 1963, he was sitting on his front steps 
waiting for a truck to come by with Sunday newspapers 
for him to deliver (Tr. 144). He saw two men, whom he 
identified at the trial as Chappell and Butler, come out of 
an alley onto Chapin Street, cross that street, and re- 
enter the alley on the other side (Tr. 145-146). They 
were “running real fast” (Tr. 151). He saw them go 
down into the back yard of 1411 Chapin St. (Tr. 146). 

Daniel Rhoades was one of the officers who responded 
when this robbery was reported. He spoke with both 
Gochenour and Marvin Harris, searched the area in the 
rear of 1411 Chapin Street, and then, under circum- 
stances soon to be described, he entered the basement 
apartment of those premises (Tr. 64-72). Inside he found 
and arrested both Chappell and Butler. A search of their 
persons and of the four-room apartment, conducted in a 
manner also shortly to be described, uncovered the entire 
proceeds of the robbery (Tr. 73-94, 154-156). 


Evidence at the hearing on the motion to suppress 


Officer Rhoades and Ruby Gainey, the tenant of the 
basement apartment at 1411 Chapin Street, were the two 
witnesses at the hearing. 

Rhoades testified that he received the report of the 
robbery over his police radio at “about 5:15” on the 
morning of July 28 (Mot. 43). He proceeded immediately 
to Fourteenth and Chapin Streets, arriving within two 
minutes (Mot. 49, 86-87). There he saw Gochenour 
speaking with other officers. From these officers, in the 
presence of Gochenour, he received information concern- 
ing the nature of the crime and the property which had 
been taken. He was told that the stolen property in- 
cluded a $50 bill and two driver’s permits. Gochenour’s 
assailants were described to him as two Negro males both 
about six feet tall* (Mot. 46-49, 88). 


* Rhoades was also given a description of what the two men 
were wearing. At the hearing, however, he did not remember 
how the clothing had been described (Mot. 130-131). 
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Rhoades was in the presence of Gochenour for only a 
brief period of time (Mot. 88). He then “eruised an area 
of about three blocks”, which activity consumed “probably 
ten minutes” (Mot. 50, 88-89). This “cruising” was con- 
fined mainly to the nearby alleys (Mot. 88). While so oc- 
cupied, Rhoades saw Marvin Harris and another boy 
standing on the curb in front of 1412 Chapin Street * 
(Mot. 50, 89). He approached the boys and asked them 
“i they had seen anybody running out of the alley” (Mot. 
51). They had. They had observed two Negro males, both 
about six feet tall, “run out of the alley, cross Chapin 
Street, enter into the alley on the other side of Chapin 
Street, running north at this time, and run 
down the steps in the rear of 1411 Chapin Street” *® (Mot. 
52-58, 92, 129-181). They said this had happened “just 
a little while ago” (Mot. 53). 

The boys accompanied Officers Rhoades and his partner 
into the alley and showed them where the men had dis- 
appeared (Mot. 93). At this point, in the rear of 1411 
Chapin Street, twelve or thirteen steps led down into a 
sunken backyard which was surrounded by a seven-foot 
fence. But for the steps, there was no exit from this yard 
(Mot. 53-54). Two doors opened into the yard from the 
back of the basement apartment. One was the door to the 
furnace room and this was locked (Mot. 97). Rhoades, 
together with his partner and a patrolman who had ar- 
rived on the scene, searched the yard, including the area 
underneath the stairs and a shed which was filled with 
old furniture. They found nothing (Mot. 538, 94-95). A 


41412 Chapin is on the southwest corner of an intersection 
formed by an alley and Chapin Street. 1411 Chapin is on the 
northeast corner of that intersection. The alley runs parallel to 
Fourteenth Street, in a north-south direction along the west side 
of 1411 Chapin Street. 

The robbery too place in an alley between Belmont and Chapin 
Streets (Tr. 28). Belmont Street is one block to the south of 
Chapin St. (Tr. 67, Mot. 50). 


5 Apparently the boys’ response came after Rhoades had given 
them a description of the men taken from his notes (Mot. 131). 
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search was also made of a parking lot located just off the 
alley and of the rear of some business buildings which 
fronted on Fourteenth Street (Mot. 100, 107-108). While 
the search of the adjacent areas was in progress, one offi- 
cer remained in the backyard of 1411 Chapin St. “to make 
sure that no one got up and ran away from the area” 
(Mot. 107). 

When all of the searches were unavailing, Rhoades con- 
cluded that the men who had committed the robbery must 
be inside 1411 Chapin Street (Mot. 54). Leaving Officer 
Morris in the rear of those premises, he went around and 
knocked on the front door of the basement apartment 
(Mot. 54). In uniform himself, he was in the company 
of a Robbery Squad detective wearing plain clothes (Mot. 
56). It was then between 5:30 and 5:45 a.m. (Mot. 58). 
Miss Ruby Gainey answered the knock on the door. “We 
told her we had reason to believe that two subjects who 
had just committed a robbery had just entered this apart- 
ment.” “She told us that she didn’t believe there was any- 
body in there that had committed a robbery, but we could 
come in and look.” (Mot. 56-57). The officers then en- 
tered. 

The front door of 1411 Chapin Street opens into a 
hallway which runs the length of the apartment to the 
back door. Off the hallway to the left are a bedroom, 
a bathroom, and a kitchen (Tr. 72, Mot. 21, 120). 
Rhoades looked into the bedroom and saw Chappell lying 
on a bed clad only in underwear (Mot. 58). Chappell was 
breathing rapidly, “too rapidly for a person that’s asleep” 
(Mot. 70-71). Continuing down the hallway, he tried 
the bathroom door and found it locked (Mot. 59). He 
then asked Miss Gainey to open the back door and she 
complied, admitting two other officers into the 
apartment (Mot. 59, 116-117). The officers searched the 
kitchen “looking for persons that would be in hiding” 
(Mot. 60, 147). Another woman and a man, not a de- 
fendant at the trial, were found in the kitchen*® (Mot. 


¢This third man found in the apartment was “five-six or five- 
seven” (Mot. 148). 
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73, 121). The search of the kitchen took “a matter of 
minutes” (Mot. 121). Rhoades then “tried to open the 
bathroom door again. It was still locked, and I asked 
Miss Gainey to have whoever was in there to open the 
door” (Mot. 60). The defendant Butler came out when 
Miss Gainey knocked (Mot. 60, 122). He said he had 
been going to the bathroom (Mot. 122). Rhoades turned 
Butler over to another officer and entered the bathroom 
(Mot. 61, 122, 146, 150). Inside, “swirling around in the 
commode” he saw torn pieces of two driver’s permits on 
which he was able to identify the name Gochenour? (Mot. 
61). By this time Gochenour himself had entered the 
apartment, and he positively identified Butler as one of 
his assailants (Mot. 63-64, 124). Butler was then advised 
that he was under arrest® (Mot. 64). 

A search of Butler’s person turned up a quantity of 
change. A search of the bathroom from which he had 
emerged uncovered about $50 in bills underneath the 
clothes hamper (Mot. 65-67). Other proceeds of the rob- 
bery, including the complainant’s wallet, were found un- 
der a cushion of the sofa in the hallway (Mot. 67). 

This much of the search completed, Rhoades returned 
to the bedroom and turned on the lights. Chappell was 
still lying on the bed (Mot. 69-70). Gochenour was asked 
“Gf this looked like one of the subjects that had held him 
up. At this time he stated that he believed that it was.” 
(Mot. 72, 124). Chappell got out of bed and was placed 
next to Butler and the third man who had been found in 
the apartment. In this position he was viewed by Marvin 


7 Rhoades did not recover the items from the commode at the 
time when he first saw them (Mot. 61, 63, Tr. 78). Seizure of 
these items was apparently effected following the arrest of Chap- 
pell (Tr. 89). 


8 Rhoades testified that he had not determined to arrest Butler 
when the latter first came out of the bathroom (Mot. 146). Be- 
fore entering the bathroom himself, Rhoades turned Butler over 
to another officer “‘so he wouldn’t leave the premises” (Mot. 146). 
With respect to this initial detention of Butler, Rhoades testified: 
“J wouldn’t leave him standing alone in the hall.” (Mot. 122). 
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Harris and positively identified as one of the men who 
had been seen to run across the alley and down into the 
rear of 1411 Chapin Street (Mot. 73-74). A search of 
Chappell’s pockets turned up a quantity of change. A $50 
bill was found beneath a television set standing on the 
bedstead just above where Chappell’s head had been® 
(Mot. 74-76). 

Miss Ruby Gainey testified that she rented and was 
the sole occupant of the basement at 1411 Chapin Street 
on July 28, 1963 (Mot. 8-9). Early on the morning of 
that day Chappell and Butler were present with her per- 
mission in those premises when four or five police officers 
knocked on her front door (Mot. 10). “When I opened 
the door, the police asked me did two fellows come into my 
house. They didn’t say what time, they just asked did 
two fellows come into my house. I said yes.” (Mot. 11). 
Seeing a green and white shirt hanging on a bannister in 
the hallway, the officers “came in as though they were in 
a fever or something” (Mot. 12, 165). The witness stated 
she had no opportunity to object to the entry (Mot. 163). 
She denied having invited the officers to enter or having 
given them permission to do so (Mot. 12). Her testimony 
concerning events which followed the entry corresponded 
in significant detail to the testimony of Officer Rhoades. 

After argument by counsel the motion to suppress the 
evidence found in 1411 Chapin Street was denied (Mot. 
192). 


CONSTITUTIONAL PROVISION AND 
STATUTE INVOLVED 


The Fourth Amendment to the United States Constitution 
provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 


°A total in $113 in bills was recovered inside the apartment 
(Tr. 79). Gochenour testified that about $120 in bills had been 
taken from him (Tr. 19). $9.66 in change was found in the pock- 
ets of Chappell’s and Butler’s clothing (Tr. 81-82, 87). 
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able searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


Title 18, United States Code, Section 3109, provides: 


The officer may break open any outer or inner 
door or window of a house, or any part of a house, 
or anything therein, to execute a search warrant, 
if, after notice of his authority and purpose, he is 
refused admittance or when necessary to liberate 
himself or a person aiding him in the execution of the 
warrant. 


SUMMARY OF ARGUMENT 


Shortly after 5:00 a.m. a robbery involving force and 
violence was committed by two men against the person 
of Robert Gochenour. Within half an hour, following 2 
continuous and uninterrupted investigation, police officers 


stood at the front door of the basement apartment of 1411 
Chapin Street with probable cause to believe that the two 
felons were inside. Probable cause was based on the facts 
that two men, fitting the description given by the victim 
of his assailants, had been seen by witnesses to run from 
an alley near the scene of the crime and to go down the 
steps in the rear of 1411 Chapin Street; that those steps 
led into a sunken backyard surrounded by a seven-foot 
fence; and that a search of that yard and the area im- 
mediately adjacent to it was made without results. 

Upon knocking on the front door of the apartment and 
announcing their purpose to a lady who answered, two 
police officers, one of whom was in uniform, received in- 
formation indicating that the two felons were indeed in- 
side. At that point, if not before, the police officers were 
justified, by the necessities of the moment, in entering 
the premises without a warrant for the purpose of mak- 
ing arrests. Since they were lawfully in the apartment, the 
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arrests made therein were lawful and the evidence secured 
during a search incidental to those arrests was admissible 
in a criminal proceeding. 


ARGUMENT 


Police officers were lawfully inside the premises where 
appellant’s arrest took place. Since the evidence sought 
to be suppressed was seized during a search of those 
premises incident to a lawful arrest therein, it was ad- 
missible against appellant in a criminal prosecution and 
the motion to suppress was properly denied. 


(See Mot. 11, 12, 46-50, 58, 56-57, 86-87, 92-100, 149 
128, 186, 158-159; Tr. 19) 


Appellant’s contention is that he was arrested in the 
course of a general search being made by police officers 
acting without a warrant, that the presence of those offi- 
cers in the dwelling house where the arrest took place was 
unlawful, and that the evidence obtained as a result of the 
unlawful invasion of that dwelling should have been sup- 
pressed upon his timely motion.’® Appellee disagrees. The 


10Tt is not disputed by appellant that the evidence, the admissi- 
bility of which was in issue at the hearing on the motion to sup- 
press, was secured during a search conducted as an incident to 
his arrest and the arrest of Butler inside 1411 Chapin Street. 
Nor could it be. The evidence shows that the police officers en- 
tered the premises searching for two men whom they had prob- 
able cause to believe inside having committed a felony. Once 
inside, they searched “for persons that would be in hiding” (Mot. 
147). Their obvious purpose, therefore, was to find the criminal 
and not to find evidence with which to support and arrest and 
ultimately a conviction. The right to search for fruits of the 
crime followed as an incident to the arrest of Butler upon posi- 
tive identification by the complainant. Chappell’s arrest upon 
probable identification by the complainant conferred an addi- 
tional right to search, if such were needed. 

Even if Butler and Chappell were thought to be under arrest 
prior to their being identified by the complainant, the arrests were 
based on probable cause. The police were looking for two men in 
a house where they found three. The third man didn’t fit the 
description given by the complainant of his assailants. Pre- 
sumably Butler and Chappell did. 
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arresting officers entered 1411 Chapin Street with the 
permission of the tenant following an uninterrupted in- 
vestigation which gave them probable cause to believe 
that two felons who had committed a crime of violence a 
half hour before were inside. The circumstances which 
existed at the time of the entry made it unnecessary for 
the officers to apply for a warrant. Far from being the 
beginning of an unreasonable search, the entry was the 
lawful prelude to lawful arrests and, incidental thereto, 
reasonable searches of the person and the premises. Giv- 
ing appellant his fullest measure of protection under the 
Fourth Amendment, he was not entitled to the suppression 
of the probative evidence found within 1411 Chapin 
Street. 

A restatement of basic principles begins this argument 
upon the issues raised by appellant. The Fourth Amend- 
ment prohibits unreasonable searches. Generally, a search 
is unreasonable unless it is authorized by a valid search 
warrant, is incidental to a lawful arrest, or is made in 
other exceptional circumstances which dispense with the 
need for a search warrant. United States v. Jeffers, 342 
U.S. 48, 51 (1951); United States v. Rabinowitz, 339 
U.S. 56, 65-66 (1950) ; Johnson v. United States, 333 U.S. 
10, 14-15 (1948); Williams v. United States, 105 U.S. 
App. D.C. 41, 42, 263 F.2d 487, 488 (1959). More specifi- 
cally, a government officer, whatever his purpose, begins 
an unreasonable search whenever he breaks into a private 
home without a warrant unless such action is required by 
the necessities and circumstances of the moment. Ker v. 
California, 374 U.S. 23, 38 (1963); Jones v. United 
States, 357 U.S. 493, 497-499 (1958) ; Morrison v. United 
States, 104 U.S. App. D.C. 352, 356, 262 F.2d 449, 453 
(1958) ; Work v. United States, 100 U.S. App. D.C. 237, 
238, 243 F.2d 660, 661 (1957) ; Accarino v. United States, 
85 U.S. App. D.C. 394, 402, 179 F.2d 456, 465 (1949) ; 
District of Columbia v. Little, 85 U.S. App. D.C. 242, 
246, 178 F.2d 13, 17(1949), affirmed 389 U.S. 1 (1950). 
A breaking is any entry without permission. Keiningham 
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v. United States, 109 U.S. App. D.C. 272, 276, 287 F.2d 
126, 180 (1960) ; cf. Hair v. United States, 110 U.S. App. 
D.C. 158, 156, 289 F.2d 894, 897 (1961). Ifa federal officer 
is involved, a breaking, with a warrant or without, must 
be preceded by an announcment of authority and purpose. 
18 U.S.C. § 3109; Miller v. United States, 357 U.S. 301 
(1958) ; Keiningham v. United States, supra. Where an 
entry without a warrant is justified by the circumstances, 
and where the entry is itself effected in a lawful manner, 
officers may arrest persons within the dwelling whom 
they have probable cause to believe guilty of a felony.” 
Ker v. California, supra; Washington v. United States, 
105 U.S. App. D.C. 58, 60, 263 F.2d 742, 744 (1959) ; 
Smith v. United States, 103 U. S. App. D.C. 48, 50-51, 
254 F.2d 751, 753-754 (1958), cert. denied, 357 U.S. 937; 
Wrightson v. United States, 98 U.S. App. D.C. 377, 378, 
236 F.2d 672, 673 (1956) ; Ellison v. United States, 93 
U.S. App. D.C. 1, 8, 206 F.2d 476, 479 (1958); and cf. 
Jackson v. United States, 112 U.S. App. D.C. 260, 302 


F.2d 194 (1962). A reasonable search of the premises is 
authorized as an incident to a lawful arrest without a 
warrant inside the dwelling. Agnello v. United States, 
269 U.S. 20, 32 (1925); Smith v. United States, supra. 
The reasonableness of the incidental search depends on the 
particular facts of the case. Harris v. United States, 381 
U.S. 145, 150 (1947) (five hour search of a four-room 


The power of federal officers to enter a private dwelling to 
make an arrest on probable cause has sometimes been more freely 
defined. “Nor can it be doubted that the officer having probable 
cause for the arrest had authority to enter the premises (a gar- 
age) and take the probationer into custody.” Martin v. United 
States, 183 F.2d 436, 439 (4th Cir.), cert. denied, 340 U.S. 904 
(1950); “. . . the rule has grown up that in felony cases officers 
may enter a suspect’s home upon probable cause to arrest him and 
then conduct a search incidental to the arrest.” Nueslein v. Dis- 
trict of Columbia, 73 App. D.C. 85, 91, 115 F.2d 690, 696 (1940). 
The greater weight of authority, however, requires that before 
a home may be searched without a warrant there must be cir- 
cumstances, in addition to facts establishing probable cause, which 
reasonably necessitate quick action. Morrison v. United States, 
supra, 104 U.S. App. D.C. at 356, 262 F.2d at 453. 
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apartment upheld); Marron v. United States, 275 U.S. 
192, 198-199 (1927) (search of entire premises being 
used for unlawful purposes held reasonable) . 

In entering the basement apartment at 1411 Chapin 
Street, the officers in the instant case acted without a 
warrant either of arrest or of search. The legality of 
their action, tested by the principles reviewed above, 
therefore depends on their having entered with permission 
or, in the alternative, with their having been faced with 
exceptional circumstances which released them from the 
requirement of obtaining a warrant. Either of these 
theories supports the legality of the entry. They will be 
considered separately. 

The following facts were known to Officer Rhoades as 
he stood at the front door of 1411 Chapin Street between 
5:30 and 5:45 on a Sunday morning: a robbery had been 
committed in the rear of 1425 Belmont Street (Mot. 47) ; 
Belmont Street runs parallel to and is one block away 
from Chapin Street (Mot. 50); the crime had occurred 
just before his arrival on the scene shortly after 5:15 a.m. 
(Mot. 86-87, 128); it had involved violence (Mot. 48) ; 
more than $120 in money and a quantity of other per- 
sonal property had been taken from the victim (Mot. 
48-49); the crime had been committed by two Negro 
males both about six feet tall (Mot. 46-47) ; two men fit- 
ting this description had been seen by two newsboys run- 
ning out of an alley onto Chapin Street at a time corre- 
sponding to the time of the robbery * (Mot. 53, 186) ; the 
newsboys had seen these men run across Chapin Street 
and down some steps in the rear of 1411 Chapin Street 
(Mot. 58, 92); these steps led down into a sunken back- 
yard surrounded by a seven-foot fence (Mot. 53, 97); 
but for the steps there was no ready exit from the yard * 


12 Presumably Rhoades was also told, although he did not so 
testify at the hearing, that Gochenour had last seen his assailant 
running out of the alley toward Chapin Street (Tr. 19). 


13 There was testimony in the case that a second flight of steps 
in the rear of 1411 Chapin Street led into two other yards (Mot. 
158-159). The position of these steps is not entirely clear. It is 
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(Mot. 54) ; two doors opened into the yard from the back 
of the basement apartment; one of these was a door to the 
furnace room and it was locked (Mot. 97); a search of 
the yard and the immediately adjacent areas, conducted 
simultaneously by several police officers, was unavailing 
(Mot. 53, 94-100). 

These circumstances established probable cause to be- 
lieve that the two felons were inside the basement apart- 
ment of 1411 Chapin Street. The concept of probable 
cause of course involves probabilities and practicalities, 
not technicalities. Brinegar v. United States, 338 U.S. 
160, 175 (1949). The circumstances upon which probable 
cause is assigned are to be considered in their entirety as 
they would have appeared to the mind of a prudent and 
cautious police officer. Dixon v. United States, 111 U.S. 
App. D.C. 305, 306-807, 296 F.2d 427, 428-429 (1961) ; 
Ellis v. United States, 105 U.S. App. D.C. 86, 88, 264 
F.2d 372, 374 (1959), cert. denied, 359 U.S. 998; Bell 
v. United States, 102 U.S. App. D.C. 383, 387, 254 F.2d 
82, 86 (1958), cert. denied, 358 U.S. 885. 

Even if the circumstances known to Rhoades when he 
knocked on the front door of the Chapin Street apartment 
fell short of establishing probable cause to believe that two 
felons were inside, the additional fact which became 
known to him when Ruby Gainey opened the door removed 
any doubt in the matter.“ According to Rhoades’ version 
of the conversation at the front door, Miss Gainey replied 
to his inquiry about the two men that “she didn’t believe 
there was anybody in there that had committed a rob- 
bery. . .” (Mot. 57). According to her own version of 
the conversation, she replied that two men had in fact 
come in (Mot. 11). Whichever version is accepted, the 


clear, however, that the newsboys pointed out to Officer Rhoades 
the steps which the running men had gone down and that those 
steps led to the backyard of 1411 Chapin Street (Mot. 93). 


14 Knocking on the door to make inquiry of course did not 
constitute a search or an invasion of any right. Ellison v. United 
States, supra, 93 U.S. App. D.C. at 3, 206 F.2d at 478. 
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officer received a positive, or almost positive, indication 
that the two felons were inside. Probable cause was com- 
| plete. The entry without a warrant was therefore lawful 
if it was required by the necessities of the moment. 
Morrison v. United States, supra; Work v. United States, 

supra; Accarino v. United States, supra. It was. 
: The arrival of the officers at Miss Gainey’s door ended 
an unbroken search for the two felons which had com- 
| menced following the report of the robbery a half an 
| hour before. Continuous police investigation of this kind, 
| which leads directly to the home of a felon, has been held 
' to justify an entry and arrest without a warrant on 
. probable cause. Washington v. United States, supra, 105 

U.S. App. D.C. at 60, 268 F.2d at 744; and cf. Jackson v. 
| United States, swpra. Moreover, the officers were in im- 
mediate pursuit of felons who had fied from the scene of 
| the crime, and as this Court stated in District of Colwm- 
bia v. Little, supra, 85 U.S. App. D.C. at 245, 178 F.2d 
at 16: “If the officer is pursuing a felon who runs into a 
house and hides, the officer may follow and arrest him. . . 
this is because under the exigencies of circumstance the 
law of pursuit supersedes the rule as to search.” Here, 
in addition to flight, there were other circumstances of 
necessitous haste. A crime of violence had been committed, 
and for all the officers knew another such crime might 
have been in progress in the house where the felons had 
taken refuge and which the officers has no reason to be- 
lieve was their own residence.** Compare Morrison v. 
United States, supra (entry to arrest for a “crime of 
gentleness” in a home known to be occupied by the ac- 
cused). Certainly society has a vital and legitimate in- 
terest in the speedy apprehension of persons known to 
be dangerous to the safety of others. Further, the crime 
which had been committed involved fruits and proceeds, 
and delay for the purpose of obtaining a warrant would 


13 The officers might well have interpreted Miss Gainey’s re- 
sponse to their inquiry to mean that she wasn’t aware of the rob- 
bery committed by the two men who entered her apartment. In 
this event she might have been thankful for the apprehension of 
two men who, unknown to her, were dangerous. 
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have permitted their destruction and concealment. This 
danger has always been deemed to have a vital bearing 
on the lawfulness of an entry into a private house with- 
out a warrant. Cf. Agnello v. United States, supra (offi- 
cers entered private house without warrant after seeing 
narcotics transaction through window) ; Smith v. United 
States, supra (officers entered private house without war- 
rant after previously searched informant emerged from 
house with narcotics but without marked money) ; Mul- 
laney v. United States, 82 F.2d 688 (9th Cir. 1936); 
Appell v. United States, 29 F.2d 279, 280 (5th Cir. 1928) ; 
Compare Morrison v. United States, supra (crime involv- 
ing no fruits). Finally, both the identity and the address 
of the felons were unknown to the officers and escape 
might therefore have been effected had the officers paused 
for a warrant. 

Appellee recognizes that exceptional circumstances must 
exist before an officer may lawfully enter a private home 
without a warrant. Such circumstances were here, and 
the officers acted with the reasonable promptness which 
they demanded. To have done less would have been to 
shrink from a crisis arising in the performance of a pub- 
lic duty. The Fourth Amendment requires no such dere- 
liction or paralysis of action. 

The right of the officers to enter being established, it 
remains only to consider the lawfulness of the manner in 
which that entry was accomplished. Two lines of author- 
ity converge to validate the entry. Firstly, it was upon 
the invitation and with the permission of the occupant.7* 
It was also peaceful, not involving the physical breaking 
of doors. It was therefore legal. Washington v. United 
States, supra, 105 U.S. App. D.C. at 60, 263 F.2d at 744; 
Ellison v. United States, supra, 93 U. S. App. D.C. at 3, 


16 Officer Rhoades testified that Miss Gainey answered his in- 
quiry about the two men by saying “that she didn’t believe there 
was anybody in there that had committed a robbery, but we 
could come in and look.” (Mot. 57). The trial court was of 
course free to disbelieve the testimony of Miss Gainey that she 
didn’t invite the officers in or give them permission to enter 
(Mot. 12). 


16 


206 F.2d at 479; Morton v. United States, 79 U.S. App. 
D.C. 329, 147 F.2d 28 (1945), cert. denied, 324 U.S. 875 
(officers without a warrant entered when the accused 
answered his door and said “yes”). Secondly, even assum- 
ing that the entry was the legal equivalent of a breaking, 
there was an announcement of authority and purpose by 
an officer in uniform.” This satisfied the requirements of 
18 U.S.C. § 3109 and validates the breaking, if a breaking 
there was. Appellant does not contend otherwise. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOSEPH A. LOWTHER, 
ANTHONY A. LAPHAM, 
Assistant United States Attorneys. 


17 Rhoades testified with respect to his conversation with Miss 
Gainey: “We told her we had reason to believe that two subjects 
who had just committed a robbery had entered this apartment.” 
(Mot. 56). 
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